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RAYMOND BABAIAN, ESQ. (9959) CLER'@F THE COURT
WOOD, SMITH, HENNING & BERMAN LLP

7670 West Lake Mead Boulevard, Suite 250

Las Vegas, Nevada 89128-6652

Telephone: (909) 919-3192

Facsimile: (908) 987-5230

Aftorneys for Defendant RICHMOND AMERICAN
HOMES OF NEVADA, INC., a Colorado Corporation

J. RANDALL JONES, ESQ.(1927)

WILLIAM L. COULTHARD, ESQ. (3927)

P. KYLE SMITH, ESQ. (9692)

HARRISON, KEMP JONES &COULTHARD LLP
3800 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89109

Telephone: (702) 385-6000

Facsimile: (702) 385-6001

CHARLES "DEE" HOPPER, ESQ. (6346)
SERGIO SALZANQO, ESQ. (6482)
LYNCH, HOPPER & SALZANO, LLP
725 South Sixth Street

Las Vegas, Nevada 89101

Telephone: (702) 868-1115

Facsimile: (702) 868-1114

Altorneys for Class Plaintiffs
DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A493302 (Consolidated
with A510543, A517493, A518156, and
IN RE KITEC FITTING LITIGATION A523714)

Dept. XVI
(ELECTRONIC FILING CASE)

JOINT MOTION FOR: PRELIMINARY AND FINAL APPROVAL OF SUBCLASS
SETTLEMENT AS GOOD FAITH SETTLEMENT; CERTIFICATION OF TEMPORARY
SETTLEMENT SUBCLASS; APPROVAL OF FORM OF NOTICE OF SETTLEMENT,;
APPROVAL AND APPOINTMENT OF TOTAL CLASS SOLUTIONS, LLC, AS CLAIMS
ADMINISTRATOR; APPROVAL OF FORM OF ADMINISTRATION CONTRACT AND
REPLUMB CONTRACT; STAY OF DISCOVERY AND ACTIONS AGAINST
RICHMOND WITH REGARD TO SETTLEMENT SUBCLASS; APPROVAL OF AWARD
OF ATTORNEY’S FEES AND REIMBURSEMENT OF COSTS; AND SETTING OF
FORMAL FAIRNESS HEARING AND DEADLINES
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 GOMES NOW Rick Guzman (‘Ciass Piini or 'Ciass Representatie®, |

individually and as Class Representative, by and through his attorneys of record,
Harrison, Kemp, Jones & Coulthard, LLP, and Lynch, Hopper & Salzano, LLP, along with
Richmond American Homes of Nevada, Inc. ("Richmond"), by and through its attorneys
of record Wood, Smith, Henning & Berman, LLP, and hereby jointly move this Court for:
(1) preliminary and final approval of class action settlement for the settlement subclass;
(2) preliminary and conditional certification of a settlement subclass; (3) approval of the
form of Notice of Settlement; (4) approval and appointment of Total Class Solutions, LLC,
as Claims Administrator, as well as the Order and the form of the Administration Gontract
for the obligations of the Claims Administrator; (5} approval of the form of the Replumb
Contract; (6) stay of discovery and actions against Richmond with regard to the
settlement subclass; (7) approval of award of attorney’s fees’t;"iaﬁ_tl (8) setting of a formal
faimess hearing and deadlines.

This Motion is made and based upon Nevada Rule of Givil Procedure 23(e), NRS
17.243, all pleadings and papers on file herein, the following Memorandum of Points and

Authorities, and any oral argument that this Court may entestain at the hearing on this
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By: =~ A

RAYMOND BA (995 DALL JONES (1827)

7670/ West Lake Mead Blvd. AM L. CQULTARD (3927)

Suite 250 P. KYLE SMIT 92)

| as Vegas, NV 89128 3800 Howard Hughes Plwy. 17 Floor

Attorneys for Richmond American . Las Vegas, NV 89169

Homes of Nevada, inc. And
CHARLES HOPPER (6346)
SERGIO SALZANO, ESQ. (6482?_
LYNCH, HOPPER & SALZANO, LLP
725 South Sixth Street
Las Vegas, NV 89101
Attorneys for Class Plaintiffs
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PLEASE TAKE NOTICE that the undersigned will bring the foregmng Joint

Notion for hearing on the ¢

Depariment XVI, or as soon thereafter as counsel can be hear /ﬂ /
DATED: "L/?,'Z——/ D) DATED: /27 /T%/
WOOD, SMITH, HENNING & HARRISON E_ /JONI‘:'S &

BERMAN, LLP

By:
RAYMOND BABAIAN (9959) (1927)
7670 West Lake Mead Blvd. LM L. COYLTARD (3927)

Suite 250 P. KYLE SMITH (9692)

Las Vegas, NV 89128 3800 Howard Hughes Pkwy. 17" Floor

Attormmeys for Richmond American Las Vegas, NV 89189

Homes of Nevada, Inc. And
CHARLES HOPPER (6346

SERGIO SALZANO, ESQ. { 64821
LYNCH, HOPPER&SALZAND LP

725 South Sixth Strest
Las Vegas, NV.89101.
Attorneys for Class F'Ialntrffs
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MEMORANDUM OF POINTS AND AUTHORITIES
I
INTRODUCTION

The underlying consolidated actions involve the claims of a group of Clark County
homeowners with Kitec plumbing systems installed at their homes. The Kitec plumbing
systems were manufactured by IPEX, Inc." The homeowners allege that brass fittings
within the Kitec plumbing systems deteriorate over time when exposed to water and
uitimately result in reduced water flow, leaks, and breaks. Through their attorneys,
Harrison, Kemp, Jones & Coulthard, and Lynch, Hopper & Salzano (“Class Counsel”), the
homeowners filed a class action lawsuit against IPEX and various installers of their Kitec
plumbing systems.

On October 16, 20086, this Court certified this case as a class action under Nevada
Rule of Civil Procedure 23 to include the claims of: "Any owner of a residence in Clark
County, Nevada, with brass Kitec fittings installed by Defendants Classic Plumbing, Inc.,
Sharp Plumbing, Inc., or Cox & Sons Plumbing, Inc., between 1996 and the present."

On November 14, 2008, Class Counsel provided Richmond American Homes of
Nevada, Inc., ("Richmond™) with Chapter 40 notice of potential claims related to the brass
Kitec fittings. Since then, Richmond and Class Counsel have actively negotiated the
resolution of the claims raised by Class Counsel in its Chapter 40 notice as it relates to
the brass Kitec fittings installed by Defendant Classic Plumbing, Inc.

Concurrent with the settlement negotiations between Class Counsel and
Richmond, an amended complaint was filed on February 6, 2008, naming Richmond as a
defendant in the class action. The class asserts theories of strict products liability,

111

'IPEX, Inc. is a Canadian Corporation, with parent companies in Belgium including, but not limited
to, ETEX Group, S.A., and ALIAXIS, S.A., and with affiliates/successor entities throughout the world, and
distributed and marketed in Nevada by IPEX USA, LLC (collectively, hereinafter “IPEX").

LEGAL:5562-276/976590.1 -4-




WOOD, SMITH, HENNING & BERMAN LLP

Attomeys at Law
7670 WEST LAKE MEAD BOULEVARD, SUITE 250

LAS VEGAS, NEVADA 89128-B5652
TELEPHONE 702 222 0625 ¢ Fax 702 2536225

O o« ~N O O AW N A

(% T % TR ' T N O s T | W R L TR N T S T N N A YN W T WY
GO"\IG)CHLDJM—\C}CDCIJ‘\IO'}LH#-LOM—\D

breach of express and implied warranties, and negligence against Richmond and other
similarly-situated builders.

Richmond disputes and disagrees with the allegations and claims made against it,
while the homeowners feel strongly about their position in this action. Nevertheless,
Richmond, Class Representative, and Class Counsel have agreed, subject to this Court's
approval, to resolve the claims relating to 1,251 single-family residences built by
Richmond on the terms set forth in the comprehensive Settlement Agreement attached

hereto as Exhibit 1 ("The Subclass Settlement"), and jointly ask this Court for:

. Preliminary and final approval of the proposed settlement pursuant fo
NRCP 23(e) and as a Good Faith Settlement;

. Canditional certification of a settlement subclass of 1,251 pomes built and
sold by Richmond and plumbed by Classic Plumbing, Inc.=;

. Approval of the form of notice of settlement to be given to the subclass
members;

. Approval and appointment of Total Class Solutions, LLC, a Texas Limited
Liability Company, as Claims Administrator;

. Approval of the form of the, Administration Contract between Class Counsel
and Total Class Solutions:

J Approval of the Claims Administration Order;*

. Approval of the Replumb Contract to be entered into between Total Class
Solutions and the pre-approved piumbing contractors;

. Stay of alll t_:;liscoy_eg/_and all actions against Richmond relating to the
properties identified in Exhibit 2 pending final approval of the proposed
settlement;

J Approval of the Award of Class Counsel's attorney’s fees; and

. Scheduling of a formal fairness hearing and deadlines.

2 The list of all residences included within the proposed subclass is attached to this motion as
Exhibit 2.

* Attached as Exhibit 3.
4 Attached as Exhibit 4.
® Attached as Exhibit 5.
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Il.
DESCRIPTION OF THE PROPOSED SUBCLASS SETTLEMENT

A. The Settlement Subclass

The Subclass Settiement will resolve the claims relating to 1,251 homes that were
built by Richmond and plumbed by Defendant Classic Plumbing, Inc. The settlement
subclass is generally described as "any owner of the 1,251 homes in Clark County,
Nevada, identified on the attached Subclass Residence List, built by Richmond
containing brass Kitec fittings installed by Defendant Classic Plumbing, Inc., between
1996 and the present™ (“Settlement Subclass A").

These 1,251 homes are hereinafter referred to as “the Settlement Homes.”
Approval of the subclass for purposes of this settlement will make the settlement more
efficient and this class action easier to manage.

B. The Qualified Settlement Fund

A Qualified Settlement Fund ("QSF") will be established in accordance with
Section 468B of the Internal Revenue Code of 1986, as amended, as a vehicle for
holding the settlement funds. Richmond will pay the total sum of $10,243,241 to the QSF
within thirty-one (31) days of the Court's finat approval of the proposed settlement as fair,
adequate, reasonable, and in the best interests of Settlement Subclass A. The
establishment of the QSF is for the ultimate benefit of Settiement Subclass A, as the
funds required to complete the Replumbs will be pre-determined and agreed upon by
Class Counsel, a third-party administrator, and pre-approved plumbing contractors.

Settliement benefits will be provided on a per-house, not per-owner, basis, and
provide one of the following two methods of resolution for Settlement Subclass A:

/11 |
i1

® The Subclass Residence List is attached hereto as Exhibit 2.
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(1)  Replacement of Kitec System: Settlement Homes with Kitec plumbing

systems (i.e., not yet replaced with an alternate system) may receive a complete
Replumb (as hereinafter defined); or

(2) Reimbursement for prior replacement of Kitec System: Owners of

Settlement Homes that have already had their Kitec systems replaced with an approved,
alternate system may be eligible to receive monetary reimbursement in a reasonable
amount as described more fully below.”

U.S. Bank, a pre-selected and mutually agreed-upon financial institution, will serve
as the escrow agent for the QSF and shall handle, disburse, and invest the funds in the
QSF pursuant to the terms of the attached Escrow Agreement®. U.S. Bank will ensure
that the QSF is segregated into separate accounts for the efficient administration of the
terms of the settlement. To ensure acéuracy and fairness to all parties, the allocations
and handling of the QSF will not be altered absent Court approval upon a showing of
necessity in order {o effectuate the settlement.

i. The Replumb Fund

The purpose of the class action was to ensure that the class members obtain the
relief necessary to properly address the damages caused by the use of the allegedly-
defective brass Kitec fittings. This purpose is accomplished by the proposed settlement
between Settlement Subclass A and Richmond because the settlement achieves the
class action's purpose for the owners of 1,251 residences.

a. The Replumb

Perhaps the most crucial part of the proposed settlement is the designation of
$7,328,440 of the QSF as a "Replumb Fund." These funds are specifically earmarked for
the costs associated with the Replumbs of the Settlement Homes. The "Replumb" shall

be defined as and shall include the following at each Settlement Home:

" Ses § IB)(i)(b), infra.
® A copy of the Escrow Agreement is attached as Exhibit "7."
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) An approved plumbing contractor will disable the existing Kitec plumbing
system,;

. The plumbing contractor will install an entirely new plumbing system
consisting of a CPVC, "Wirsbo Aqua Pex" or other equivalent system;

. The plumbing contractor will remediate anggand all damage to the drywall,
paint and/or stucco, caused by the replumb®; and

. The plumbing contractor will obtain all necessary permits and licenses for

completion of this work.

During the ongoing settlement negotiations between Richmond and Class
Counsel, the parties agreed to conduct a Replumb protocol to determine the adequacy of
the proposed Replumb, the estimated costs for the Replumb, and to determine the most
suitable plumbing contractors for this work'®. The Replumb protocol consisted of 86
homes within Settlement Subclass A, each of which are identified as the "Protocol
Homes" in the attached Subclass Residence List. All of the costs incurred to complete
the Replumb protocol were paid by Richmond. As a result of the Replumb protocol, four
contractors were selected to perform the Replumbs for Settlement Subclass A; Delta
Mechanical, Dynamic Plumbing, Plumbing Express and Repipe Specialists (“the
Plumbing Contractors”). It is important to note that in addition to applicable
manufacturers’ warranties, the Plumbing Contractors offer warranties for defects
associated with their labor and workmanship. "

Experts for Class Counsel and Richmond provided input into the detailed scope of
work for the Replumb protocol. The Replumb protocol yielded positive resuits as it
confirmed accurate prices and suitable quality of work and materials. Following 86

complete Replumbs, Class Counsel approved the work of the Plumbing Contractors and,

® Restoration of special finishes may result in some expense to the homeowner. See § H(B)(ii),
infra.

' A total of 86 homes were subject to the Replumb protocol. These 86 homes will not require
additional work. Therefore, 1,165 additional homes (for a total of 1,251 homes within Settlement Subclass
A) will be subject to the Replumbs and the Replumb Fund described above.

"' Deita Mechanical and Repipe Specialists offer lifetime labor warranties; Dynamic Plumbing and
Plumbing Express offer a 25-year labor warranty.
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therefore, has confidence in the three plumbers’ abilities to complete the work outiined in
the attached Settlement Agreement and Master Replumb Contract.

Pursuant to the terms of the attached Claims Administration Order, additional
plumbing contractors may be selected and qualified by the Claims Administrator. This
serves several purposes: (1) It ensures that the approved Plumbing Contractors have
ample competition; (2) It provides the Claims Administrator with the flexibility to qualify
additional plumbers in the event that the pre-approved Plumbing Contractors fail to
perform the Replumbs for any reason; and (3) It ensures that the Replumbs will be
performed in a timely manner.

The scope of work for the Replumbs will generally be identical to those performed
in the 86 protocol homes. However, as a result of negotiations with Class Counsel, the
Plumbing Contractors have agreed to perform the Replumbs at the Settlement Homes for
a volume-discounted price as reflected in the attached Residence List. Therefore, the
amount designated for the Replumb Fund is based on an agreed-upon actual hard cost
of Replumbs for each of the Settlement Homes. With the exception of costs associated
with replacement of special finishes (as described more fully below), it is intended that
Settlement Subclass A will not be required to fund any portion of the Replumbs.
However, it is the further intent of the settling parties that Richmond will not fund an
amount greater than the settlement amounts provided for in the Settlement Agreement.
Therefore, in the event the Replumb Fund prematurely exhausts for any reason,
Settlement Subclass A shall look to the other defendants in the class action and not
Richmond for the recovery of additional damages.

111
111
111
111
11
I
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b. Reimbursement for Prior System Replacement

The Replumb Fund may serve to provide reasonable reimbursement to Settlement
Subclass A members who replaced their original Kitec plumbing systems in their
residences with alternative and approved plumbing systems prior to the formal fairness
hearing for this settlement’®. In accordance with strict guidelines set forth in the
proposed Settlement Agreement and outlined in the proposed Notice of Settlement
(Exhibit 6), a Settlement Subclass member will have the option of requesting a new
Replumb as discussed above or reimbursement for money spent in replacing their
original Kitec plumbing systems. Pursuant to the Settlement Agreement, the Settlement
Subclass member(s) shall be entitled to receive, from the Replumb Fund, no more than
the amount identified for that particular residence in Exhibit 2. In the event the
Settlement Subclass member(s) request(s) compensation greater than the amount
identified for that residence in Exhibit 2, and in the event the Claims Administrator
approves the request, the Settlement Subclass member shall be entitled to further
compensation.”™ In no event, however, will the total compensation exceed $15,000 for
any given residence and under no circumstances will a Settlement Subclass member be
entitled to monetary compensation in lieu of the foregoing options.

In order to effectuate the Replumb, it is necessary for the Plumbing Contractors to
enter into Replumb Contracts with the Claims Administrator. Class Counsel, the
Piumbing Contractors and Total Class Solutions (the Claims Administrator) collectively
negotiated the proposed Replumb Contract (attached to this motion as Exhibit 5).

{1/

" In evaluating the Settlement Subclass member's request for reimbursement, the Claims
Administrator shall determine whether the costs incurred by the Settlement Subclass member were
reasonable, and whether the materials and methods utilized in making the plumbing repairs andfor
replacement at the residence conform to industry accepted standards.

"> The compensation above the amount identified for the residence in the residence list shall be
paid, at the Claims Administrator's discretion, from the remaining balance in the Contingency Fund
(described more fully below) at the conclusion of the Replumb process pursuant to the terms of the
attached Claims Administration Order.
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